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DECLARATION OF SIMON MICHAEL WEST UNDER 37 C.F.R. § 1.132 

I, Simon Michael West, declare as follows: 

1. I am a Director of Vital Health Sciences Pty. Ltd., the assignee of record for the 
above-identified patent application ("the Application"). 

2. I believe that David Kannar and I, solely or jointly, are the inventors of the subject 
matter claimed in the Application. 

3. I have read and reviewed the Office Action dated March 3, 201 0 ("the Action"). I 
understand that Examiner Gigi Georgiana Huang rejected claims 1, 4, 12-13, 17 and 24 under 35 
U.S.C. § 102(a), or alternatively under 35 U.S.C. § 102(e), as allegedly being anticipated by 
International Patent Application No. WO 02/40033 ("the '033 application"). I also understand that 
the Examiner rejected claims 5-1 1 and 14-16 under 35 U.S.C. § 103(a), as allegedly being obvious 
over the '033 application. I understand that the Examiner is of the opinion that the '033 application 
discloses but does not claim subject matter that is claimed in the present application. Specifically, 
the '033 application discloses an emulsion composition comprising at least one mono-electron 
transfer agent phosphate derivative, at least one di-electron transfer agent phosphate derivative 
and a suitable carrier. 

4. I am the only named inventor of the '033 application. I believe that I (and no one 
else) invented the subject matter in the '033 application relied upon by the Examiner. 

5. I understand that Examiner Huang has also rejected claims 1,4-17,19 and 26 
under 35 U.S.C. § 102(a), or alternatively under 35 U.S.C. § 102(e), as allegedly being anticipated 
by International Patent Application No. WO 02/40034 ("the '034 application"). I understand that the 
Examiner is of the opinion that the '034 application discloses but does not claim subject matter that 
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is claimed in the present Application. Specifically, the '034 application discloses a composition . 
comprising the reaction product of phosphorylated hydroxylated actives and complexing agents, 
where the phosphorylated hydroxylated actives may be phosphorylated tocopherols. 

6. I am a named inventor of the '034 application, along with David Kannar and Robert 
J. Verdicchio. I believe that one or both of David Kannar and I (and no one else) invented the 
subject matter in the '034 application relied upon by the Examiner. 

7. Finally, I understand that Examiner Huang has also rejected claims 1, 4-17, 19 and 
26 under 35 U.S.C. § 102(e), as allegedly being anticipated by United States Patent Application 
Publication No. 2004/025331 8 ("the '31 8 application"). The Examiner is of the opinion that the 
'318 application discloses but does not claim subject matter that is claimed in the present 
Application. Specifically, the '318 application discloses a method of treating a skin condition by 
topically administering a cosmetic or pharmaceutical topical formulation comprising phosphate 
derivatives of electron transfer agents. The phosphate derivatives of electron transfer agents, 
which may be tocopheryl phosphates, are the active component of the cosmetic or pharmaceutical 
topical formulation. 

8. I am a named inventor of the '318 application, along with David Kannar, Robert J. 
Verdicchio and Otto H. Mills. I believe that one or both of David Kannar and I (and no one else) 
invented the subject matter in the '318 application relied upon by the Examiner. 

9. I hereby declare that all statements made herein of my own knowledge are true and 
that all statements made on information and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States 
Code and that such willful false statements may jeopardize the validity of the Application or any 
patent issued thereon. 
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